v Introduction of Toronto had to spend an extra year at Osgoode until 1957, when the U of T law school was recognized by the Law Society, and other law schools in Ontario were created.
9 Like Kennedy, I keep that path along the lakeshore of our cottage very well groomed, and may someday put up a plaque in honour of the event that took place there.
I was also very interested in Kennedy, who I never met, because, as the author of The University of Toronto: A History, 10 I discovered that Kennedy was one of the University's most distinguished, engaging, and enigmatic personalities. His book, The Constitution of Canada, is still well known to students of the Canadian constitution. In 1998, my colleague R.C.B. Risk published a brilliant article on Kennedy, appropriately entitled "The Many Minds of W.P.M. Kennedy, " 11 which I have, in part, drawn on for this introduction. Unfortunately, Kennedy destroyed all his personal papers in Toronto shortly before he died. 12 To write a full biography of him would be difficult, although not impossible.
The year 1922-the year The Constitution of Canada, was first publishedis a particularly important date in the history of the University of Toronto. Canada had survived the Great War and had become a more confident nation. It had been included as a member of the League of Nations and continued as a significant partner in the British Commonwealth. This optimism was reflected at the University of Toronto. The opening paragraph of chapter 24 of my history of the University notes the significance of that year:
In early 1922, two important events took place at the University of Toronto: the discovery of insulin and the creation of the School of Graduate Studies. The former established Toronto's international reputation, and some would argue that the combination of the two was the turning point in Toronto's becoming the leading university in Canada. 13 Kennedy was part of that renaissance. 9 Friedland 
KENNEDY'S BACKGROUND
There are many gaps in our knowledge of W.P.M. Kennedy's background and some of what we know is opaque. 14 He was born on January 8, 1879, in Shankill, a suburb of Dublin, Ireland, the eldest of 10 children. 15 According to an oral interview with his son Gilbert in 1983, Kennedy left home at the age of 14. "Dad was a bit reticent about his early life, " 16 Gilbert told the interviewer. Gilbert's wife Betty recently told me that as far as she knows, Kennedy "ran away from home. " 17 W.P.M. Kennedy's father was a Presbyterian minister, whose family had come from Scotland and Kennedy was raised in that faith. Kennedy's father later left Ireland and spent his last 25 years as a minister in Scotland. It appears that Kennedy did not visit his father in the summer of 1926, his only trip back to the "old country. " After graduating, he became a private tutor for a number of years and for about two years before coming to Canada in 1913 taught school at a Catholic boys' school in Ramsgate, England, 21 near Canterbury, and then at a boys' college in Cuba. He left the latter and returned to England because Introduction he could not bear the heat. 22 He was unable to find an academic position in England.
Even his name is uncertain. Everyone knows him as William Paul McLure Kennedy-hence he is usually referred to as W.P.M. Kennedy-but his Trinity College records show him as William Waugh McLure Kennedy. 23 His early books-before coming to Canada-dropped the name Waugh and had him as "W. M. Kennedy" on the title page. 24 His mother was a McClure, but where the name Waugh came from is not certain. 25 Kennedy started using W.P.M. as early as 1904, according to his signature in the previously mentioned book of poetry.
Kennedy's doctorate from Trinity College, a "Litt.D, " which he received in 1919, is also not clear-cut. He gave the impression in his Who's Who entries that it was a research doctorate in the traditional sense, as the official history of the department of history and my own history of the University assumed, 26 but it was, in fact, a doctorate that was granted on application based on published work, similar to such degrees granted by Oxford and Cambridge.
Between 1902 and 1911, he spent considerable periods of time at a monastery in Mirfield England, near Leeds, home of the High Anglican Community of the Resurrection. 27 According to the Community's archivist, he lived there in 1903, and in 1906 to 1908, inclusive, and perhaps in 1904 and 1905 . 28 It may be that Kennedy's objective was to continue with a life in the Community of the Resurrection, perhaps as a church scholar. The head of Mirfield was at the time Walter Howard Frere, later Bishop Frere, an important Anglican Church scholar, who, with Kennedy's help, published a three-volume work on Tudor church history in 1910. 29 Kennedy assisted with the first two volumes and was named as the 22 Similar letter from the prefect of studies at The English College, Marianas, Cuba, August 12, 1912 Oxford University permits graduates of Trinity College Dublin and Cambridge and other universities, who are at Oxford studying for a degree, to obtain an Oxford BA "by incorporation. " The process, which changed over the years, is fully described under the heading "incorporation" on the Oxford University website. There is no record that Kennedy ever received an Oxford degree by incorporation: e-mail from Emma Harrold, Oxford University Archives, September 30, 2013. Perhaps the thought that Kennedy could have received the degree if he had become a student at Oxford justified, in his mind, claiming it. Becoming a student, however, required the payment of fees and it is clear that from the Mirfield records he had no money. 36
The 1915-16 calendar is missing from the U of T Archives. All other calendars for the relevant years were consulted. 37
The review was found in an advertisement on the back pages of a book by W. is mentioned-unfavourably-in James Joyce's Ulysses, perhaps because Dowden refused to give Joyce a good reference for a position). 42 Kennedy, it will be recalled, had received numerous prizes, including the Shakespeare Prize, while at Trinity. The two schools Kennedy had taught at before coming to Canada stressed that Kennedy was a good teacher and a strict disciplinarian. 43 The following year, 1914, he was invited to join the faculty at St 57 was involved in these early steps.
In spite of leaving St. F.X. after only one year in curious circumstances, Kennedy took the unusual step in 1915 of asking the rector of St. F. X.-the person who wrote one of the previously mentioned letters-if the college would grant him an honorary doctorate. "I write to ask you if St. F.X. could see its way to confer on me causa honoris an LL.D. for my work on Tudor History. " He adds that "His Grace the Archbishop will visit Washington in February and will propose me there for an honorary D. Lit. " 58 The rector replied that he had discussed the matter with some of the faculty and believed that "a resolution in favor of granting you an LL.D. would not carry at a Faculty meeting. " 59 McCorkell, who had been ordained as a priest in 1916, came to St. Michael's the following year to teach some of Kennedy's English courses. 60 McCorkell states in his oral interview that Kennedy "really was a very effective teacher, very brilliant, and he was quite a tonic here, and gave the place [a lift] in the way of scholarship and general interest. " McCorkell "liked him personally a lot and I think we all did. " But he added: "It was hard to discover his true background. He boasted about so many things that [ 64 Two years later, June 1917, they had a child, Gilbert, while at their summer cottage in Muskoka. 65 Gilbert and his sister Beatrice, born a little over a year later, were baptized as Roman Catholics. The family's financial situation would have been difficult as Kennedy's wife was unable to continue working and Kennedy's pay was relatively modest-a total of $2,000 a year, worth under $40,000 today. 66 That same year, 1917-18, in part to supplement his earnings, Kennedy started teaching courses in constitutional history as a lecturer in the department of history. Unlike English, which was a subject taught and paid for by the colleges, modern history-for historical reasons 67 -was a university subject taught by persons appointed and paid by the University. George Wrong, the chair of history, wanted to reclaim jurisdiction over constitutional history, 68 which was then being taught by Henry Lefroy in the department of political economy. Kennedy taught three history courses that year, one in Canadian and two in English constitutional history, and was paid $750 on top of his St. Michael's salary. 69 As his correspondence with President Falconer shows, Kennedy was eager to obtain a permanent position in the history department. Kennedy had been complaining to Falconer about his lack of a secure position and having to teach nineteen hours a week to barely get by financially. 70 He was teaching English literature as a professor at St. Michael's College; modern history as a lecturer in the department of history; and English as a "substitute lecturer" in W.J. Alexander's English department at University College. His main interest was constitutional history, he told Falconer, stating that English "is a minor subject with me. " 71 The appointment as an assistant professor in the history department did not go through at that time, however.
Other appointments and financial issues, it seems, prevented it.
72
The following year, both Falconer and Wrong agreed that Kennedy should become an assistant professor in the history department. "Mr. Kennedy is doing excellent work, " Wrong wrote to Falconer, "and I understand that he is to get the rank of Assistant Professor. " 73 For the 1919-1920 academic year, he was finally appointed an assistant professor in the department, receiving $2,200 while also continuing to teach English at St. Michael's College, at $1,000 a year.
Kennedy's ties with St. Michael's were severed at the end of the 1921-22 academic year. 74 At some point before that he had ceased being a Roman Catholic. Father McCorkell stated that even when he was at St. Michael's his religion was not clear, and his son Gilbert states in his oral interview that his father was not a church-goer. 75 In a letter to President Falconer in March 1922, Kennedy stated: "I write to ask you to change my religious affiliations to 'Church of England' on the records of the President's Office. "
George Wrong 76 and Kennedy had a serious falling out in 1920. "I think their quarrel was basically over this student that Kennedy married, " McCorkell stated in his oral interview: "I don't know the whole story at all. " 77 It is likely that no-one now living knows it. We do know that Kennedy's first wife, who had two very young children, died at age 26 in the Spanish influenza epidemic in April 1919. Fifty thousand Canadians died of the fluoften an agonizing death-and a disproportionate number of them were women in their twenties. 78 Teresa's death certificate shows that, as was common in the case of the Spanish flu, she died of pneumonia, having had influenza for only 24 hours. 79 Kennedy's two young children were also infected. A week after his wife's death, he wrote to the chair of political economy, James There was no suggestion of any difficulty between Kennedy and Wrong during that difficult period. Wrong wrote to Falconer in early May after hearing about "the dreadful tragedy, " and suggested to Falconer that, if possible, Kennedy receive an increase in his salary. 81 Falconer also arranged a gift or loan to assist Kennedy. 82 That summer-the Falconer papers show-Kennedy went with his two children and a nanny back to his cottage in Muskoka, during which time he was placed under a doctor's care. "Insomnia plays hard with me & arterial trouble is threatening, " Kennedy wrote Falconer. 83 Later that month, Falconer was informed by Professor George Brett that Kennedy did not think he would be able to teach in the next academic year.
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George Brett, the distinguished chair of philosophy, had a cottage close to the one Kennedy then owned on Lake Muskoka and kept Falconer informed about Kennedy's progress. On top of his wife's death, there was a fire at Kennedy's uninsured cottage and, according to Brett, "some affair in England greatly upset him. " Kennedy, Brett wrote, became "temporarily unhinged-not to say deranged. " 85 (It is worth noting that Brett's field was psychology; he was soon to publish the final book in his famous trilogy, A History of Psychology.
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) Brett thought that perhaps Kennedy should take a year's leave in England, with some pay, and leave his children with his mother-in-law. By the end of the summer, however, Kennedy had recovered, telling Falconer: "The doctor's report is very favourable and there is good improvement … I have no wish personally to get leave of absence if it can possibly be avoided … I am cheered up by the doctor's latest, as the whole future of the kiddies depends on my health. " 87 In June 1920, fourteen months after Teresa died, there was an announcement in the Globe that Professor Kennedy had "very quietly" married Pauline lecturer on federal institutions and his total salary from political economy would be $2000. 103 Kennedy, who continued to teach in the history department, was demoted by Wrong to "special lecturer. "
104 As stated earlier, he no longer had an academic position at St. Michael's College. He had gone from professor to lecturer in a few short years.
Kennedy dedicated his 1922 Constitution of Canada book to MacIver and also stated in the preface: "To Professor R.M. MacIver, University of Toronto, I am under the greatest obligations, and in the dedication I attempt not merely to acknowledge these, but to record a friendship which lies deeper than a common interest in history would suggest. "
105 Given that MacIver is not otherwise mentioned in the book, it seems likely that personal reasons lie behind the dedication. MacIver and Kennedy came to the University of Toronto about the same time. MacIver was a Scotsman and Kennedy's family had come from Scotland to Ireland. Both had cottages on Lake Muskoka, as it seems did many members of the faculty. They also had similar interests in the development of national states. 106 MacIver likely supported Kennedy in the so-called "cause célèbre" and assisted in his transition from history to political science. Many years later, MacIver, who went on to a distinguished career at Columbia University, wrote in his memoirs about "the somewhat erratic but distinguished W.P. M. Kennedy. " For three years before his death he and I worked through carefully the cases in constitutional law while preparing his Short Treatise on Canadian Constitutional Law for publication. We discussed their bearing and importance, and in determining the form of his work we mutually agreed on many phrases and generalizations. Almost naturally I have fallen back on these, and I acknowledge my obligations elsewhere. I cannot, however, let this book go to the press without a recognition of Professor Lefroy's insight into Canadian Introduction federalism, and of a friendship which was so courteously willing to guide me in a new and difficult field.
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Lefroy was a lawyer, who continued to practice law, and at the same time-since the turn of the century-was a professor in the department of political economy. He was Canada's leading constitutional scholar, having published his major work, The Law of Legislative Power in Canada in 1897. 109 He was more than 25 years older than Kennedy. R.C.B. Risk describes him as "the leading common-law scholar in Canada in the late 19th and early 20th centuries. " 110 Kennedy and Lefroy had much in common. Lefroy was an Oxford graduate and his roots on his father's side were Irish. His cousin, Tom Lefroy, was the chief justice of Ireland from 1852 to 1869-today better known as Jane Austen's "only known love interest who … shaped Jane's outlook on love and life" 111 -and Professor Lefroy kept a portrait of the chief justice in his law office on Church Street. He kept a picture in his University office of his maternal grandfather, John Beverley Robinson, the chief justice of Upper Canada (later Canada West) from 1829 to 1862. 112 Kennedy worked closely with Lefroy for the three years before Lefroy's sudden death in 1919. As stated above, he actively assisted Lefroy in the publication of his 1918 text, A Short Treatise on Canadian Constitutional Law, for which Kennedy wrote the historical introduction. In 1918 Kennedy also published Documents of the Canadian Constitution, which was meant for student use and no doubt involved many discussions with Lefroy, although, surprisingly he does not thank Lefroy in the preface to that book. As far as I can tell, this was Kennedy's first involvement in the publication of a book with Oxford University Press, although he had published articles in Oxford publications. 113 The 1922 text, The Constitution of Canada, built on the material collected together in the book of documents. He dedicated the 1918 book of documents to George Wrong "as a token of friendship and esteem" and stated in the preface that the dedication "feebly acknowledges a friendship which lies deeper than common work in a common subject would suggest. " When a second edition of the book came out in 1930, the dedication was changed from Wrong to two students who had died prematurely. 114 The preface to the first edition was repeated but the sentence about Wrong was omitted.
There is a substantial file in the Oxford University Press archives concerning the second edition of The Constitution of Canada that came out in 1938, but relatively little on the first edition of 1922. The Oxford archivist explained that this was "due to the earlier publication being handled by our London office, which shed a great deal of material during war-time evacuation and later weeding of its files. "
115 I have little doubt that it would have been an interesting and thick file. The very small file on the first edition in the Canadian branch contains the surprising fact that the contract executed by Kennedy in October 1918 was to produce a book jointly with U of T historian W. Stewart Wallace to be entitled The Development of Canadian Government.
116 Royalties were to be 20 percent after the first 2,500 copies. In October 1921, however, Wallace withdrew from any connection with the book. 117 Perhaps he felt he had his hands full, having just been appointed the assistant librarian at U of T, soon to be the head librarian, and had also taken on the editorship of the recently established Canadian Historical Review. 118 And perhaps Wallace's close working relationship with George Wrong played a role in his withdrawal. 119 Kennedy simply mentions in the preface to his 1922 book that "Mr. W.S. Wallace has given me, especially in the earlier chapters, the benefit of his knowledge of Canadian history. "
THE CONSTITUTION OF CANADA AND BEYOND
Kennedy's 1922 book was a great achievement, and was particularly remarkable considering all the turmoil in his life in the years leading up to its publication and the new courses he was preparing in those years. It received many excellent reviews. These were collected in a one-page sheet by Wm. Tyrrell and Company, booksellers and engravers at 8 King Street West, Toronto, who were selling the book for $5.00 plus 20 cents for shipping. The advertisement started with an endorsement from Viscount Richard Haldane, a past and later future Lord Chancellor of England, who said it was "a remarkable volume" as well as a quote from a member and future chair of the University's board of governors, the Reverend Henry Cody, later the president of the University of Toronto, who said that the book was "a national service to Canada and the Empire. " There then followed excerpts from 23 reviews. The book was favourably reviewed in the major English papers and journals. The Times called it "a work of great accuracy and conspicuous fairness"; the Observer, "alive, human, dramatic"; the Law Quarterly Review, "an admirable and most readable book"; and the New Statesman, "a book which will rank high in the literature of political science. " Canadian reviews were equally positive. The Canadian Historical Review said that it was "a theme worthy of a Macaulay"; and Saturday Night said it was "brilliant … a monumental work. " In the United States, the Christian Science Monitor called it "masterly" while in the New Republic Harold Laski wrote, "To say that Dr. Kennedy has written a valuable book is to do him less than justice; he has written what is likely long to remain the standard introduction to the study of the Canadian constitution. "
120 No doubt, Kennedy was particularly pleased with the review by an unattributed reviewer in the Toronto Star Weekly, which compared his book to the discovery of insulin. "The sun of insulin is in the ascendancy, " the unnamed reviewer stated dramatically, "but even its world rays cannot obscure other university stars of the first magnitude. One of the brightest of these is W.P.M. Kennedy, associate professor of modern history. His latest work, 'The Constitution of Canada, ' is said to be in its way quite as epoch making as insulin. "
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The Star Weekly characterization may have been an exaggeration, but the book was indeed a major triumph and was responsible for establishing Kennedy's reputation as a major constitutional scholar. Political scientist Alan Cairns states that Kennedy was "the most influential constitutional analyst of the period from the early twenties to the middle forties. " 122 There are a number of letters in which Kennedy is openly asking to be appointed to a position, such as being a delegate to the Imperial Conference of 1926 and as Canadian representative to the League of Nations Hague Conference on the Codification of International Law. With respect to the latter, Kennedy states that he has "given [his] life to this work, " and then adds that "it is very improbable that I would be able to go, but an invitation by the Prime Minister of Canada to his alma mater in this connection would be a most grateful compliment. " On the face of it, the request looks odd. Kennedy had not given his life to international law. Indeed, he had never taught international law. Still, he had a legitimate claim to have been invited because the conference was on codification of conflict of nationality laws and Kennedy had recently completed a study for the government on nationality. 128 In a note by King on Kennedy's letter, King asks his aide to draft a reply noting that Kennedy seems to have a need for "recognition. "
129 Once again we see a large measure of exaggeration and seeking recognition. Other requests from Kennedy include asking King to propose him for an honorary Harvard doctorate 130 and a request that he be awarded a British honour-"maybe a c.m.g. on King's b' day or sometime. "
131 He added a note to the latter letter that "this is a very personal letter and I do ask you to destroy it when you've read it and w' d not like it to survive with your papers. " The letter, of course, did end up in the King papers. King replied that Canada was not sending a list of honours for the King's birthday that year, but instructed his staff to make sure that "consideration" be given to Kennedys name in future years.
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The previously mentioned 1923 letter to Falconer shows that Kennedy had plans for follow-up volumes to his book on the constitution. Kennedy wrote: "I've been collecting material for the second vol. of my Constitution, on 'The Government of Canada' which the Oxford Press have ordered. It may be two and will take me a year or two. " 133 As we now know, his career path suddenly changed. At the end of the 1922 academic year, he was no longer, as the book states, an "assistant professor of modern history in the University of Toronto. " He was a special lecturer in the department of political science as well as in the department of history. The two further proposed volumes were never prepared. The 1922 book was followed by a three-volume study published in 1924 on Tudor ecclesiastical history, Elizabethan Episcopal Administration: an Essay in Sociology and Politics, 134 that was dedicated to Bishop Frere, his former colleague at the Mirfield Monastery. Perhaps Kennedy was covering the possibility that he would have to return to English literature or church history. It was a continuation of the earlier three-volume work that he and Frere produced that had been published in 1910.
Kennedy's scholarly output in the early 1920s, including many scholarly articles, was staggering. By the end of the 1920s, he had published ten books. 135 The Constitution of Canada, it was reported by the Star Weekly, had sold 3,000 or 4,000 copies in less than six months. 136 He was also giving lectures to the Bankers Educational Association that paid more than the lectures he had also been giving to the Workers Education Association.
137 His financial position was becoming more secure. In 1925 he moved with his four children from his house, no longer standing, at 110 Quebec Avenue, just north of High Park, to a fine home, still standing, at 77 Spadina Road in what is known as "the Annex. " The Kennedy family, his son Frere states, had a billiard table in the basement and W.P.M. was known as an expert player. Frere told me that he remembers George Wrong, who lived a block away on Walmer Road, nodding respectfully to his mother, Pauline, on his walk to the University. 138 Frere also told me that he was not aware of any conflict between his father and George Wrong.
Kennedy did not shy away from public issues. In 1924, for example, he gave a public address in Convocation Hall on the situation in Ireland. 139 As early as 1917, he had urged women in a letter to the Varsity to insist on securing the vote. 140 One issue that he was careful to avoid, however, was the very controversial and well-known Byng-King dispute in which Governor General Byng refused Prime Minister Mackenzie King's request for dissolution of the House in 1926, and instead called on Arthur Meighen to form a xxv Introduction government. That summer Kennedy was in England-the only time he ever returned to Europe.
141 "I've been driven crazy over the constitutional issue here by the papers, " he wrote to President Falconer that summer, and went on to state that he had issued the following release to the Associate Press: "Professor Kennedy has a stringent rule to grant no interviews or to write on any matters in party politics. He cannot see his way in the present case, to break this rule. " 142 A jurisdictional struggle once again took place between the departments of history and political economy. Each claimed that constitutional history came within its jurisdiction. In the mid-1920s, the department of history was declared the winner. 143 In October 1927, the chair of political economy, E.J. Urwick, wrote to Falconer: "I should … make it clear that Constitutional History is not in question, as we fully understand that this subject belongs to the Department of Modern History. "
144 But he also told Falconer that it is their understanding that the department of political economy includes "Political Institutions and Law. "
Kennedy's main subject of interest was, of course, constitutional history. What was he going to do? One possibility, it seems, was to go to Ottawa to replace Arthur Doughty as the National Archivist. Doughty was rumoured to have been offered the post of chief archivist for the Hudson Bay Company. 145 Kennedy was close with Doughty and may well have had his support. Hume Wrong wrote to his father that they had to block Kennedy's appointment.
146 "His departure, " Hume Wrong wrote in 1926, "would be good for the University, but mighty bad for the Archives. " But in an added note, he wrote that he had just learned that Vincent Massey had said privately that Doughty may stay on; Doughty did remain, after receiving an "increased salary, " arranged by Prime Minister Mackenzie King. Kennedy had no choice but to craft a new life for himself in the department of political economy. It was to be law. Law was not a subject that history was interested in teaching and MacIver wanted to build up the law side of his department 148 in the same way that political economy was also developing commerce and finance and other programs. 149 Kennedy, who, as previously stated, had absolutely no legal training, 150 had been designated as "Special Lecturer on Federal Constitutions in the Sub-department of Law" in the department of political economy. 151 In 1926, he became the head of the law program in the department and given the title "Professor of Law and Political Institutions. " 152 In late 1928, Kennedy proposed an honours BA course in law, which came into effect in the 1929-30 academic year. 153 New legally trained faculty were hired, such as Larry Mackenzie (later the president of the University of British Columbia) in international law, 154 Frederick Auld in Roman law, and Jacob Finkelman (the first Jew appointed as an academic at the University of Toronto) 155 in administrative law. In the 1929-30 University Calendar, the degree of LLB first appeared after Kennedy's name and was there every subsequent year as well as in various Who's Who volumes. I have not, however, found any evidence in Convocation or Senate records that Kennedy was ever awarded an LLB, even an honorary LLB. When Bora Laskin and Caesar Wright prepared a lengthy memorial to the Senate after Kennedy died, there is no mention of Kennedy's LLB. 156 This new law program was in part the result of Kennedy's ambitions in political economy being blocked. According to political economist Harold Introduction Innis, Kennedy had wanted to be the head of political economy. MacIver had left for Columbia University in 1927 and E.J. Urwick, who had retired from the University of London and had come to Toronto as a special lecturer in 1925-26, had been appointed the head of the department. 157 In a letter to President Falconer in 1929, Innis claimed that this was a disappointment to Kennedy, who, along with a number of others, had wanted the position and thought that Urwick was appointed for only one year. Innis explained the background to the troubles in political economy:
The various strong contestants were anxious to improve their relative positions against the appointment of Prof. Urwick's successor. The rumor that Prof. Urwick was appointed for only one year was largely responsible for the tremendous energy which Prof. Kennedy displayed last year. He spent his energies and of course ended in failure except that he succeeded in gaining control of a substantial part of the course over which he exercises complete jurisdiction. 158 Kennedy was anxious to continue to reshape the honours program to concentrate on law and to separate law from political economy. Physical separation occurred when political economy moved to McMaster Hall on Bloor Street in 1933 and law remained on St. George Street. 159 In 1937 law became a separate division in arts and science, not connected with political economy. 160 Kennedy continued his quest for independence and in 1941 the department of law became the School of Law, a separate division in the University, with Kennedy as chairman, and three years later-in 1944-the school became a faculty, with Kennedy as dean and professor of law. 161 The University Calendars and the division itself, however, continued to call the institution the School of Law. The law school was responsible for teaching students in the five-year LLB program, graduate students seeking LLM and D.Jur. degrees, and the many students taking individual law classes in the faculty of arts and science and in the professional faculties. 162 Finally, in 1949-as we have seen-the school became a second-entry professional faculty of law, with Caesar Wright as dean. At that point, Kennedy retired at the age of 70. 163 The extensive correspondence between Kennedy and Falconer over more than a quarter century are replete with references to Kennedy's health. In 1923, to give one example, he wrote at the end of the summer: "I was laid up for two or three weeks in bed with the old intestinal trouble, and now I'm limping after a bad strained ankle. " 164 In 1930, to give another, he wrote: "I am ordered to … lie down each afternoon for two hours … every ounce of strength has got to be conserved, and some effort made to avoid a complete breakdown. " 165 At this stage of his career, his scholarly production did not slow down, in part because he was able to publish a significant number of books with co-authors. 166 Kennedy developed a strong law faculty, with an interest in interdisciplinary studies, not unlike the present faculty of law, but with only a handful of professors. There were both undergraduate and graduate students. Bora Laskin, a student in the school, later wrote that Kennedy "introduced us to the riches of American legal scholarship, to Holmes and Brandeis and Cardozo, to Pound and Frankfurter … and to so many others. " 167 Laskin and Wright wrote in a tribute to the University Senate after Kennedy died: "He sought to emphasize the jurisprudence rather than the technology of the legal system. " 168 In 1935 Kennedy founded the University of Toronto Law Journal-the first scholarly legal journal in Canada and, arguably, the preeminent law journal in Canada from its inception. 169 The journal reflected Kennedy's view, expressed the previous year, that "we study law as a social science, a great creative process of social engineering. " 170 Throughout his career Kennedy was known as a stimulating and sparkling teacher. J.J. Robinette, one of Canada's greatest lawyers, who was taught by Kennedy in the 1920s, recalled that "Kennedy was one of those brilliant Irishmen who could dazzle you ... a performer as much as a teacher. " 171 
Introduction
Sydney Robins, who attended the Law School in the early 1940s and was the president of the Law Club in his final year, recently wrote to me about "Doc Kennedy, " as the students called him:
His lectures to the small classes then at the school were given in his office, a rather large room on the second floor at 45 St. George Street. Every lecture was indeed a performance. He would speak while sometimes standing, sometimes sitting, sometimes walking around the room, and sometimes lying down on his psychiatrist-style couch. His lectures went beyond the law. He spoke also of history, politics, current events and the many prominent people he claimed to know and who had, or so he told us, sought his advice. He was certainly one of the most charismatic lecturers I ever had-always interesting, often funny, the words flowed effortlessly. 172 Kennedy's programs attracted some of the best students in the University. Apart from Robinette, there were G. Arthur Martin, thought by many to be Canada's greatest criminal lawyer, William Howland and Charles Dubin, both distinguished chief justices of Ontario, the previously mentioned Sydney Robins, later the treasurer of the Law Society and a member of the Ontario Court of Appeal, Moffat Hancock, who joined the faculty and later became a noted professor of law at Stanford University, Bora Laskin, later the chief justice of Canada, and many more. 173 Their future success was disproportionate to their relatively small number. Perhaps they were inspired by Kennedy's view that legal education should "create a body of citizens endowed with an insight into law as the basic social science, and capable of making those examinations into its workings as will redeem it from being a mere trade and technique and ... make it the finest of all instruments in the service of mankind. "
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KENNEDY'S IDEAS ON THE CANADIAN CONSTITUTION
It is not surprising that Kennedy became interested in the constitution of Canada. His knowledge of church politics in the Tudor era gave him a good understanding of the various forces and interests that shape change in society. Kennedy's book traces the development of Canada from the earliest days of the French explorers until the date of publication. The comprehensive scope of the book is evident from an examination of the twenty five chapter headings. All the important familiar events are discussed: the Royal Proclamation of 1763, the Constitution Act of 1791, Lord Durham's Report of 1840, the granting of responsible government in 1848, the British North America Act 1867, and later events up to and including 1922. The study, Kennedy states in the preface, is "an evolutionary account of the various movements and stages which have issued into the organized political life of Canada to-day. "
177 "It is well worth, studying, " Kennedy writes, "as a recent example of the process of nation-making. "
To understand this nation-building, it is necessary to keep the social background always in view, to show how, under the special conditions of a new land, the conjuncture of groups detached from older countries, particularly England and France, the insistent near influence of a great neighbouring country already ahead in economic development, and the later influx of more heterogeneous elements from many lands ... have worked in the end to a certain unity and a sure nationhood. is to trace the stream of development. The mere retelling of a wellknown story lies more or less outside its purpose. It is rather an Introduction attempt to find in the facts the complex characters and divers conditions out of which they grew; to seek the causes which gave energy and purpose to the constitutional evolution; to animate dead documents with something of the vital energy which called them into being.
Kennedy succeeds admirably in presenting this historical and, indeed, sociological view of the development of Canada. Unexpected events occur, but everything leads towards the present, with Canada as a nation within the British Empire, a body which Kennedy strongly supported. The book is written with engaging style, which is not surprising given that Kennedy had won the prize in English prose at Trinity College Dublin. Here is how he describes the setting for the historic Quebec Conference of 1864, which led to the "federation" of 1867. (It was a federation, Kennedy insists, not a confederation.
180 ) "On October 10, 1864, " he writes, "there assembled at Quebec one of the most epoch-making conferences in history. " He continues:
It is impossible to reconstruct those pregnant days without emotion. Outside, the most ghastly civil war in history was desolating a kindred race, Sherman was on the move, leaving destruction and ruin in his wake. Inside, broken little provinces had toiled for a long colonial night and caught apparently nothing. Sectionalism was a recent sore. Party politics then as now were unstable. Jealousies, but recently shed, might easily be reassumed. Suspicion, publicly cast out, lay watching in the secret recesses of every heart. Every step forward meant a backward look to see how others viewed it ...
181
In the preface, Kennedy states that the book has two aims. One of the aims of the book, as stated above, was to study Canada "as a recent example of the process of nation-making. " A second aim was to use Canada "as a most significant illustration of that real and yet not absolute sovereignty which defies the older theories of government and thereby leads us to a truer conception of the state. " 182 Kennedy attacks the so-called Austinian doctrine of sovereignty, a now-discredited doctrine that had been developed by legal philosopher 180 Kennedy, chapter xxiii. 181 P. 301. 182 P. vii.
John Austin in the nineteenth century, 183 which conditions statehood on full and absolute sovereignty. "As the law of nations now stands, " Kennedy writes, "Canada is not a sovereign state … Canada's position in the League of Nations is due to its position in the empire. "
184 It "cannot negotiate directly with a foreign country in the political or any other important sphere. " 185 Canada had signed the Versailles Peace Treaty acting on the advice of the British Secretary of State for foreign affairs.
Canada's status, he argues, should be recognized by the law of nations. The future of the British Empire requires it. Such an approach de-emphasizes nationalism. Nationalism, he argued, causes wars. In 1921, Kennedy had written that nationalism is "almost uniformly related to a fatherland; and it is of such consuming force that men will gladly die to preserve it."
186
In historian Carl Berger's words, Kennedy's view was that "modern nationalism and the striving for absolute sovereignty was a retrogressive and dangerous force. " 187 Groupings of nations are better. "It is the insistence of the older doctrine of sovereignty, " Kennedy states, "which is the great stumbling block in the way of the evolution of the greater unities which political exigencies ... require today. "
188 "While the civilized world is groping for the solution of the problem [absolute sovereignty] thus created, the British Empire is at least [suggesting] the form which that solution must take. " 189 Kennedy continued with this important theme over the years. "Having cast down the Austinian idol, " he stated in 1924, "let us grind it to powder. " 190 And in a speech on Irish politics in Convocation Hall that same year he stated that "sovereignty is that pestilential legal fiction which has drenched this poor world in oceans of blood. " 191 He did not comment further on the danger of nationalism in the second edition in 1938. The growing threat of war caused by nationalism spoke for itself.
Over the years, his views on the division of powers, however, changed dramatically. There is a marked contrast between the first and second edition with respect to his view of the Privy Council and its interpretation of the division of powers. In the first edition he has few complaints about the Privy Council and is optimistic about how the court interpreted the distribution of power in the British North America Act. He states: "Room was thus left for constitutional progress and for the development of a theory of constitutional law related as far as possible to the social and political growth of the people. " 192 The Privy Council decisions, even those favouring provincial rights, "have humanized the British North America Act. They have given it the elasticity of life. " 193 Kennedy accepted without criticism, for example, Lord Watson's provincial rights view, set out in a 1892 case (the Maritime Bank case) that "[t]he object of the Act was neither to weld the provinces into one, nor to subordinate provincial governments to a central authority, but to create a federal government in which they should all be represented, entrusted with the exclusive administration of affairs in which they had a common interest, each province retaining its independence and autonomy. " 194 "Lord Watson's conception, " Kennedy states, "has been acted on to such an extent that to abandon it would upset much of the structure of the constitution. " 195 There is no demand in the first edition to abolish appeals to the Privy Council, although he writes of "a future when Canada might reasonably hope normally to make its own supreme court supreme in reality. " 196 In November 1921, however, the Privy Council released its judgment in the Board of Commerce case, dealing with a federal Act of 1919 controlling prices. 197 In a judgment delivered by Viscount Haldane, the court held the legislation invalid, stating that under the "peace order and good government" clause the legislation would only be constitutional "under necessity in highly exceptional circumstances. " 198 The decision was not published in the official law reports until 1922 and was probably still on board a ship heading for Canada when Kennedy completed the proofs of his book. As all students of constitutional law learn, this case led to the Snider case in 1925, where
The publication of the second edition in 1938, which was declared out of print in 1942, is not the end of the story. There is considerable correspondence in the files of Oxford University Press about Kennedy trying to encourage the publication of a third edition. This started in 1951, but Oxford was not interested. But then in 1952 the distinguished Canadian historian George Stanley, then at Royal Military College, proposed that he and Kennedy's son Gilbert, a professor of law at the University of British Columbia, prepare a new edition of the book. 234 Stanley and Gilbert had been colleagues at UBC in the late 1940s. This had W.P.M. Kennedy's blessing. Stanley would do the parts up to Confederation and Gilbert would do those after it. The project had the backing of the important constitutional scholar Sir Kenneth Wheare of All Souls College, Oxford, who was also on the Oxford publication board. Wheare wrote, "It is a very good book … there is a great need for a good historical book, and Kennedy's holds the field …. It is true that if it were proposed that Kennedy himself should bring it up to date one might be a little nervous … but I understand that is not the proposal at all. I support the idea very strongly, and I hope the Delegates will take it without any more delay. " 235 A contract was eventually signed, giving the authors £500 pounds instead of royalties, and Stanley wrote in March 1955 that "everything now seems to be in order for us to proceed with the task of preparing the book for publication. " But first Gilbert Kennedy had to complete his doctorate for Harvard University and then the following year he was appointed the Deputy Attorney General of British Columbia. By 1961, Oxford concluded that "Kennedy fils has dropped out. " 236 W.P.M. Kennedy suggested that Alexander Brady of political economy or Bora Laskin of law could take Gilbert's place. Whether they were ever approached is not known. 237 
